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COMPILATION OF STATE TAX LAW  

RELATING TO OIL, GAS AND MINING  

PROPERTIES IN NEW MEXICO  

By E. P. RIPLEY 

The numerous inquiries received by the New Mexico Institute of 

Mining and Technology and the State Bureau of Mines and Mineral 

Resources have indicated the need for a recompilation of the tax law 

relating to taxation of mineral properties within New Mexico.  

Broadly speaking, there are three classes of taxes levied on mineral 

properties: (1) Ad Valorem and Production Taxes; (2) Severance 

Taxes, and (3) Sales Taxes. This recompilation will follow this 

division. In an effort to make the compilation of maximum benefit, 

reproductions of the forms currently in use by the Tax Commission 

and the Bureau of Revenue are appended. Decisions of the Supreme 

Court on the subject also are referred to. However, no attempt is made 

to cover court decisions in detail, their inclusion in abbreviated head -

note form makes the full text readily available to interested persons. 

This compilation does not deal with corporate taxes nor the State 

income tax. 

Citations are to New Mexico Session Laws and to 1941 New Mexico 

Compilation and Cumulative Pocket Supplement thereof (Boobs -Merrill 

Company, 1942) . 
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I 

AD VALOREM AND PRODUCTION  

TAXATION OF MINERAL PROPERTIES 

A. PROPERTIES OTHER THAN OIL 

Assessment of mineral properties other than oil is made annually 
by the State Tax Commission under authority of Laws 1921, Ch. 133, 
Sec. 502. As amended by Laws 1925, Ch. 102, Sec. 33, compiled as 
follows: 

"Sec. 76-502. Assessment by Commission—At its regular meeting beginning on the first 
Monday in March of each year, the commission: 

(1) shall determine the actual value: ...  

(c) of mineral property in the state as hereafter defined, ... "  

The method of valuing mineral property is prescribed by Laws 1921, 
Ch. 133, Sec. 508, as amended by Ch. 118, Sec. 1, Laws 1945, compiled 
as follows: 

"Sec. 76-505. (Pocket Supp.) Method of Valuing Mineral Property-1. "Mineral property" 
as used in this as shall mean and include all mineral property in this state, any 
interest therein, and any products thereof, and all improvements, equipment, 
materials, supplies, and personal property held or used in connection therewith, 
and the surface value of all mineral lands for grazing, timber, agricultural or other 
purposes when held in the same ownership as the mineral rights therein.  

"2 Mineral property, any interest therein, and any products thereof, for the purposes 
of taxation, shall be divided into the three following classes: 

Class One: Mineral lands held in fee in private ownership and mineral 
rights and interest therein. 

Class Two: The severed mineral products from mineral lands held by 
possessory title under the laws of the United States. 

Class Three: The severed mineral products from leasehold and 
contract mineral rights in lands, the fee of which is in the United 
States or the State of New Mexico. 

"3 Mineral properties falling in Class One shall be subclassified into either productive 
or nonproductive. 

Productive properties shall be such as are mined or operated in good faith for the 
mineral values therein, with a reasonable degree of continuity during the year for 
which the return, hereinafter required, is made and to an extent in keeping with the 
market demand and conditions affecting the extraction and disposition of the 
product. 

Nonproductive properties shall be such as are known to contain minerals in com-
mercially workable quantities, of such character as add present value to the land in 
addition to its value for other purposes, and are not operated so as to fall in the class 
of productive properties as above defined. 

"4 The word 'person' as used in this chapter shall mean and include any individual, 
corporation, copartnership, trust, or association of persons. 
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"5 Every person owning or holding any mineral property, subject to valuation 
by the commission, shall make a return to the commission on or before 
February 1st of each year, showing such facts and in such form as the 
commission may determine and prescribe. 

In addition thereto, every owner or operator of any productive mineral property, 
and every owner or operator of any mineral property falling in classes Two and 
Three shall, between the first day of January and the first day of February in each 
year, make and forward to the commission at its office in Santa Fe, New Mexico, a 
sworn return or statement showing, in such form and detail as the commission 
shall prescribe, the total quantities and kinds of ores, metals, coal, coke, 
petroleum, natural gas, and other valuable minerals or metals produced and sold 
during, and on hand at the end of, the next preceding calendar year, together 
with the name and postoffice address of the owner and operator, and such 
information as to the description, location and area of such mineral property 
and the cost of production, value and amount realized from such output, and 
such other facts as may be required by the commission. Every person engaged in 
mining or operating any such property shall keep and preserve at such mine, 
mineral property, or at the principal office of such person in this state, accurate 
books and accounts showing in such detail as may be prescribed by the 
commission, all facts relating to the quantities and kinds of minerals and metals 
produced, the cost of production, milling, reduction, treatment, transportation 
and sale thereof, the quantities sold, the amount realized therefrom and the 
quantities and value of such mineral and metal produced and not disposed of.  

"6 From such returns and statements, and such other information as may be 
available, the commission shall ascertain and determine the market value of the 
average annual output of such productive mineral  property, including any bonus 
or subsidy payments, less the actual cost of producing and bringing the output to 
the surface and of milling, treating, reducing, transporting and selling the same, 
over the period of five (5) years (or so much of such period  as the property has 
been in operation) next preceding the year in which such return is required to be 
made. Provided, however, that any person may elect to have his output valuation 
computed on an annual basis instead of on a five-year average basis. If such 
election is exercised, such person may not change from the one-year basis except 
with the approval of the commission. 

But there shall not be included as part of such cost any amounts paid for salaries 
of any persons not actually engaged in the operation of such property or the 
milling, treatment, reduction, transportation, or selling such output, or in the 
immediate management or superintendence of such operations; nor shall there be 
included as part of such cost any amounts paid for improvements or the  purchase 
of machinery, equipment, appliances, or for construction of mills, reduction 
works, transportation facilities or other buildings or structures.  

"7 The commission shall determine a reasonable quantity or area of reserves of 
ores or minerals in lands owned or held by each person operating a productive 
property, to be operated by the same works, based upon the estimated life of 
such mine or mineral property, its average annual production, the market demand 
for the output, and other conditions surrounding such property, and shall allocate 
such reserves to each productive mineral property.  

"8 For the purpose of the exercise of the option hereinafter provided for, as to 
the method of determining the ad valorem value of productive properties, such 
properties are hereby divided into the following two classes:  

I. Gas and oil wells, 

2. All other properties. 
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The commission shall, between the date when this act takes effect and the 
third Monday in February, 1922, cause an appraisal of the productive mineral 
properties falling within class 2 of this subsection, for the purpose of 
comparison with the result of using the output method mentioned in 
subsection 10 hereof. The data, facts, and figures gathered by the commission 
in making the above appraisal shall be a public record open to inspection at 
all reasonable times. 

"9 The commission may, in any particular year, determine the ad valorem 
value of the mineral in all productive mineral properties falling in any one of 
two classes enumerated in subsection 2 hereof, with the respective allocated 
reserves, by appraisal thereof. In such case the commission shall use all 
factors and elements which reasonably enter in anti are necessary to 
determine such value, and the commission shall make specific findings of 
facts in writing, setting out in detail the factors, elements and method of 
calculation used in determining the value of each specific productive mineral 
property. Such findings shall be preserved in the official records o f the 
commission and certified copies thereof shall be furnished to the taxpayer on 
request. 

"10 The commission may, in any particular year, determine such average 
annual output value, being the market value of such average annual output, 
including any bonus or subsidy payments, less the deductions provided for in 
subsection 6 hereof, to be the ad valorem value of the mineral in all 
productive mineral properties. and the respective reserves allocated thereto, 
falling in any one of the two classes enumerated in subsection 8 hereof for the 
purpose of taxation for such year.  

"II. The commission shall determine the ad valorem value of mineral in non -
productive mineral property by appraisal thereof. In determining the value 
of such properties the commission shall take into consideration the distance 
from railroad, the condition for extracting and disposing of the minerals and 
the probable length of time before transportation facilities and market 
demand will warrant production and sale thereof.  

"12 The commission shall, in each year, determine the average annual 
output value, being the market value of such average annual output, including 
any bonus or subsidy payments, less the deductions provided for in 
subsection 6 hereof, to be the taxable value of such year of all prop erties 
falling in classes (2) and (3) enumerated in subsection (2) hereof. In 
calculating the average annual output value of the severed product falling in 
class 3, the commission shall first deduct from the gross product any 
royalties belonging to the state or United States. 

"13 In case any productive mineral property shall, for the period for which 
market value of average annual output, including any bonus or subsidy 
payments, is being calculated in a given year, fail to produce an average annual 
output of a value above actual cost, as defined in this act, commensurate with 
the opportunities and difficulty of producing and disposing of the same, the 
commission may, in its discretion, determine the taxable valuation of such 
property for the taxing year on the same basis as for nonproductive property. 

"14 All improvements, equipment, materials, supplies and personal 
property held or used in connection with, and the surface value for grazing, 
timber, agricultural or other purposes, when held in the same ownership as 
the mineral rights, of all mineral property falling within class 1 enumerated in 
subsection (2) hereof shall be valued and assessed by an appraisal thereof in 
addition to the valuation of the mineral therein.  

"15 All improvements, equipment, materials, supplies and personal property 
held or used in connection with all mineral property falling within classes 
numbered two and three enumerated in subsection (2) hereof shall be valued 



and assessed by the commission by an appraisal thereof in addition to the 
values provided to be determined in subsection 12 hereof. 
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"16. The taxes upon mineral property, other than upon classes two and three 
as defined in subsection (2) hereof are hereby made a lien upon such mineral 
property, from the first day of January of the year in which the same are 
levied and assessed. In case of a mining claim not patented or entered for 
patent. such lien shall be upon the right of possession and the improvements, 
and if such mining claim be sold for taxes, such sale shall pass to the 
purchaser the title and right of possession, together with t he improvements. 

In any case where the minerals or mineral rights in land belong to a person 
or persons other than the owner of the land, taxes upon such minerals or 
mineral rights shall not be a lien upon the separately owned land, and taxes 
upon such separately owned land shall not be a lien upon the separately 
owned mineral or mineral rights."  

The foregoing section covers ad valorem and production taxation of 

mineral properties other than oil. Forms 31-1 with Schedules 1-M to 14-M 

together with Form 43-142 for producing mines under $10,000 valuation 

currently in use for making the reports called for in this section are appended. 

As a practical matter the Tax Commission prefers to assess productive mineral 

properties under the provisions of Sub-Section 10 rather than by appraisal as 

provided for in Sub-Section 9. 

Nonproductive mineral properties other than oil coming within the 

scope of Sub-Section 3 (supra.) are assessed by the Tax Commission as a 

nominal valuation under Sub-Section 11 (supra.) because of  the practical 

difficulties involved in attempting actual appraisals of such properties.  

Nonproductive mineral properties other than oil not known to contain 

minerals in commercially workable quantities other than those held or used in 

connection with the properties known to contain minerals in commercially 

workable quantities as in connection with producing mineral properties are 

usually assesed by the local county assessors at a nominal valuation.  

Personal property used in connection with producing oil wells such as 

casing and tubing in place, gate valves, derricks and rigs, separators, flow lines, 

measuring and receiving tanks, engines, boilers, motors and pumps, warehouses, 

dwelling houses for workers and miscellaneous supplies are taxable under Sub-

Section 1 hereof. State vs. State Tax Commission, 49 N.M. 299, 58 Pac. 2nd. 1204. 

B .  O I L  P R O P E R T I E S  

Assessment of producing Oil Properties is made pursuant to the provisions 
of Laws 1925, Ch. 83, compiled as follows: 

"Sec. 76.1001. Owner or operator of producing well—Report to lax commission required—
Every owner or operator of any oil well or gas well that shall have pro duced oil or gas 
during any three (S) months' period, as hereinafter specified, shall on or before the 
tenth day of February, May. August and November of each year make and forward to 
the state tax commission a certified return in such form as  
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said commission shall prescribe and covering the operations of each oil well 
and gas well during the three (3) months' period expiring on the last day of 
January, April, July and October, stating the name and address of such owner 
or operator, the location and description of the property, the total quantities 
of oil and gas produced during and on hand at the end of each of such 
periods, the current market value of such oil or gas at the place of 
production, any royalty paid or due on account of such production and to 
whom payable, and such other facts as may be required by the commissi on. 
The commission shall have all powers given it by existing law to enforce the 
making of such reports or to ascertain the facts relative thereto."  

"Sec. 76-1002. Tax commission to determine net value and certify to county assessor—
From such return and such other information as may be available, the 
commission shall determine the net value of such quarterly output, being the 
market value thereof at such well, less any royalties on such quarterly output 
paid or owing the United States, or to any Indian trib e or Indian, being wards 
of the United States, or the state of New Mexico, less a further deduction of 
fifty (50) per cent as allowance for production costs and amortization, and 
said commission shall certify such net value to the assessor of the county in  
which such well is located as the taxable valuation of the output of such 
well." 

"Sec. 76-1003. Assessment—Within five (5) days after the receipt of such 
certificate, the assessor shall enter such valuation upon a special tax roll and 
assess and extend the taxes thereon at the rates levied and assessed upon the 
last tax filed with the county treasurer upon other property in the county and 
district in which such well is located, and deliver such tax roll to the county 
treasurer, and forward a copy thereof  to the state tax commission."  

"Sec. 76-1004. Notice of taxes—When delinquent—Interest and penalties—Collection. 
—Immediately upon the receipt of such tax roll, the county treasurer shall 
send by registered letter to the owner or operator at the address st ated in said 
return, a notice giving the amount of such taxes and that the same are due and 
payable. If said taxes be not paid within thirty (30) days from the date of such 
notice, such taxes shall become delinquent at the expiration of such period and 
shall thereafter bear interest at the same rate and be subject to the same 
penalties as delinquent taxes upon real and personal property and shall be 
collected in the manner provided by law for the collection of such delinquent 
taxes." 

"Sec. 76-1005. Distribution of taxes collected—Taxes in lieu of all others.—Taxes so 
collected shall be distributed in proportion to the various levies applicable to 
the district in which said oil or gas well is located. The tax provided herein 
shall be in lieu of all other taxes on such oil wells or gas wells or on their 
production."  

"Sec. 76-1006. Returns—Application of Tax.—The first return required for the 
year 1925 shall be made on or before the tenth day of August, 1925, and shall 
cover the period from January 1, 1925, to July 1, 1925, and thereafter returns 
shall be made quarterly as above specified. Taxes on the output of such oil 
wells or gas wells for the period up to December 31, 1924, shall be covered 
by existing laws and not in any manner affected by this act, and t he 
equipment belonging to such owner or operator used in the operation of such 
well." 

Forms currently in use in making the reports called for by Sec. 76-1001 are 

appended hereto marked 0 & G-1. 



It is to be noted that the foregoing sections make no provision for taxation of 

the property and equipment used in operation of oil properties. This section provides 
for a production tax on the oil itself 
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as a method of fixing ad valorem tax values. The property and equipment used 

in the operations are taxable separately by the Tax Commission under the 

provisions of Laws 1921, Ch. 133, as amended compiled as Sec. 76-502 (supra.) . 

See State ex rel. Attorney General vs. State Tax Commission 40 N.M. 299, 58 Pac. (2) 

1204 and explanatory note at end of preceding division. Forms marked 0 & G-2 

for pipelines is also attached. 

C .  O I L  C O N S E R V A T I O N  T A X  

In addition to the foregoing conservation tax of 1/2% is assessed against 

the proceeds of all oil and gas produced. This tax is levied and collected under 

authority of Laws 1935, Ch. 72, Sec. 25, re-enacted by Laws 1949, Ch. 72, Sec. 25, 

compiled as follows: 

"Sec.  69-231. Tax on oil  and gas production—Use of proceeds—Employees of  commission—
There is hereby levied a tax of one-eighth of one per cent on the proceeds of all oil 
and gas produced in this state, except royalties payable to the United States or t o this 
state. Such tax shall be reported and collected at the same time and in the same 
manner as the emergency school tax now, or hereafer provided by law, is returned and 
collected. Such tax when collected shall be paid to the state treasurer and by him 
covered into a fund designated as the oil conservation fund. Such fund, or so much 
thereof as may be necessary. is hereby appropriated to the oil conservation 
commission to be by it expended in the enforcement of this act (69 -202-69-217, 69-
219-69-232). The Commission is hereby authorized, within the limits of the fund 
available, to employ a secretary and such other employees and agents as may be 
necessary to enforce the provisions of this act (69 -202-69-217, 69-219-69-232.)" 

D .  NON- PRODUCING OIL  PROPER TIES  

The question has been raised as to assessment of non-productive oil 

properties. It is the writer's opinion that such property if it is known to 

contain oil or gas in commercial quantities and to add present value to the land 

within the meaning of Sec. 76-505 (3) (supra.) is taxable by the Tax 

Commission. These have been held to be taxable where they have an actual as 

distinguished from a purely speculative value. Assessment of such properties is 

usually made by the different county assessors apparently upon  the assumption 

that the provisions of Laws 1921, Ch. 133, Sec. 502, do not apply to non-

productive oil properties. In connection with the assessment of such 

properties see Sims vs. Vosburg 45 N.M. 255, 91 Pac. (2) 43.1. 



COMPILATION OF STATE TAX LAW 14 

II 

SE V ER AN C E  T AX  ON  MIN E R A L P R OP ERT IE S  

Subsequent to March 1, 1937, oil, gas, coal, copper, gold, lead, silver, 
stone, asphalt, zinc, potash and timber severed from the soil have been 
subject to a severance tax. 

This tax is assessed and collected under the provisions of Laws 1937, 
Ch. 103, to the following effect: 

"Sec. 76-1301. Taxes levied on natural resource products—Lien of tax.—From 
and after the effective date of this act, taxes hereby are levied on all natu ral 
resource products severed and saved from the soil of this state; provided 
however, that water shall not be subject to the provisions of this act.  

Such taxes shall be paid by the owner or proportionately by the owners thereof 
at the time of severance, and shall become due and payable monthly as herein 
provided, and shall operate as a first lien on all such products, which lien shall 
follow such products into the hands of third persons, whether in good or bad 
faith, and whether same shall be found in a manufactured or unmanufactured 
state." 

"Sec. 76.1302. Tax on gross value at severance—"Gross value" defined—
Rates.Taxes as levied under this act shall be predicated upon a gross value, as 
hereinafter defined, of such products severed and saved from the soi l of this 
state and shall be paid at the rates provided for hereinafter in this section in 
the schedule of tax rates upon all such products as of the time when and the 
place where the same has been severed or taken from the soil immediately 
after such severance. The gross value, as hereinafter defined, on all such 
production shall be computed as of the time when and the place where the 
same have been severed or taken from the soil immediately after such 
severance. 

Gross value is defined as being the sales value of the severed and saved 
product at the first marketable point. For such products as have a posted field 
or market price at the point of production, the value to be reported shall be its 
posted field or market price without any deductions except those expenses of 
hoisting, crushing and loading necessary to place the severed product in 
marketable form and at a marketable place. For such products as must be 
processed or beneficiated before sale the value to be reported shall be the 
proceeds from the first sale after deducting freight charges subsequent to 
severance to the point of first sale and the cost of processing or beneficiation.  

SCHEDULE OF TAX RATES 
On potash 2½% 

On oil 2½% 

On natural gas 2½% 

On copper ½% 

On coal, gold, lead, silver, zinc, timber, molybdenum,  
manganese, fluorspar, uranium, and pumice 1/8% 

"Sec. 76-1303. When due and payable—Filing return—Contents—Deduction—
Extension—All taxes levied hereunder shall be due and payable in monthly 
installments on or before the 15th day of the month next succeeding the month 
in which said products were severed or taken from the soil of this state. The 
taxpayer on or before the 15th day of the month next succeeding the month in 
which the tax accrues shall make out and file with the bureau of revenue a 
return for the preceding month in such form as may be prescribed by the said 



bureau, showing the business conducted by the taxpayer during the preceding 
month showing the kind 
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and gross quantity and value of said products so severed, the names of the 
owner or owners at the time of severance, the portion owned by each, the 
location of each place or places where the same were severed from the soil, 
and such other information as the commissioner of revenue may require.  

The commissioner of revenue may, in his discretion, require the first 
purchaser of said products to pay the tax hereunder, rather than the owner, 
or said commissioner may grant permission for the tax to be paid by the fir st 
purchaser of said products rather than by the owner thereof.  

The taxpayer shall accompany the return with a remittance of the amount of 
the tax due. In computing the amount of said tax there shall be deducted 
from the gross value of said products, the value of said products due or paid 
to the United States of America or the state of New Mexico, as the case may 
be, for and as rental or royalty payments.  

The commissioner of revenue, if he deems it necessary in order to insure the 
payment of any tax imposed by this act, (76-1301-76-1325), may require 
returns and the payment of the tax to be made for other than monthly 
periods. 

The commissioner of revenue for good cause may extend not to exceed 
thirty (30) days the time for making any return required under the 
provisions of this act (76-1301-76-1325), and may by general order extend 
the time for making returns for any class of products subject to taxation 
hereunder." 

"Sec. 76-1304a. Taxes collected by bureau of revenue— Transfer—Administrative 
fund.—All taxes levied under this act shall be collected by the bureau of 
revenue of the state of New Mexico and by it paid over to the state treasurer 
immediately after receiving same. The state treasurer shall cover all such 
taxes into the general funds of the sta te treasury•, after deducting three per 
centum (3%) of the amount thereof for administrative purposes, which shall 
be placed by the state treasurer in the severance tax administrative fund 
hereby created. There is hereby appropriated an amount equal to three per 
centum (3%) of all monies collected under this act, or so much thereof as 
may be necessary for the enforcement of this act, the same to be expended 
only with the approval of the state board of finance. The three per centum 
(3%) provided for herein for administrative purposes shall be in addition to 
the deduction provided for in section 4 hereof."  

"Sec. 76-1305. Security may be required—Sale—Return of surplus—The bureau of 
revenue, whenever it deems it necessary to insure compliance with the 
provisions of this act (76-1301-76-1325), may require any person subject to 
tax hereunder to deposit with it such security as the commissioner of revenue 
may determine. The same may be sold by the bureau of revenue at public sale 
if it becomes necessary to do so, in order to recover any tax, interest, or 
penalty due. Notice of such sale shall be made by publication once a week for 
two (2) successive weeks in some newspaper published at the city of Santa Fe, 
and shall be served upon the person who deposited such sec urities personally 
or by mail addressed to such person at his address as the same appears upon 
the records of the said bureau. Upon any such sale the surplus, if any. above 
the amounts due under this act (76-1301-76-1325), and the cost of advertising 
and making the sale, shall be returned to the persons who deposited the 
security." 

"Sec. 76.1306. Payments and returns must be by those actually engaged in sever ing—
Except as otherwise provided in this act (76 -1301-76-1325), the making of 
the reports required herein and the payment of said taxes shall be by those 
actually engaged in the operation of severing, whether it be the owner of the 
soil or another severing from the soil of another, or the owner of any of said 
products sever ing the same from the soil of another.  

The reporting taxpayer shall collect and withhold out of the value of said 
products so severed, the proportionate parts of the total tax due by the 
respective owners of the severed products at the time of severance."  
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"Sec. 76-1307. Deducting amount of tax by person severing—Every person actually 
engaged in the severing of any of said products mentioned herein from the soil or 
actually operating the properties from which said products are severed under con-
tracts or agreements requiring royalty interest, excess royalty, or working interest, 
either in money or in kind, is hereby authorized, empowered, and required to 
deduct from any amount due or from anything due, the amount of tax herein 
levied before making such payments; Provided, however, no such deductions shall 
be made from any amount or amounts due the United States of America or the 
state of New Mexico as royalty or rental payments."  

"Sec. 76-1308. Deducting amount of tax by purchaser—When any person actually 
engaged in severing said products from the soil under contracts or agreements 
requiring payments direct to any owner of the proportionate share of such 
products, as set out in preceding section, shall sell such products to any person 
under contracts or agreements requiring such purchasers to pay all owners of said 
products direct, then the person actually severing such products from the soil or 
actually operating the properties from which said products are severed, may not be 
required to deduct the tax herein levied, but in such event such deductions shall be 
made by the purchaser before making payments to each owner of such products; 
Provided, that nothing herein shall be construed as releasing the person severing 
the products from liability for the payment of said taxes." 

"Sec. 76-1309. Deductions by purchasers—Filing reports—Payment of tax deducted—Every 
person purchasing said products severed from the soil under contracts or 
agreements requiring such purchasers to make payments direct to the owners of said 
products is hereby authorized, empowered, and required, to deduct from any 
amount due any owner of such products the amount of the tax levied by the 
provisions of this act (76-1301-76.1325) before making such payments. 

All persons required to deduct from amounts due to others the tax herein levied 
shall file with the bureau of revenue the reports herein required and shall at the 
same time pay to said bureau the amount of the tax so deducted or withheld 
under the provisions of this act (76.1301-76-1325) ; Provided, that nothing herein 
shall be construed as releasing the person severing the products from the liability 
of payment of said taxes." 

"Sec. 76-1310. Withholding payments—Deducting tax from gross amount—Whenever the 
title to any said products is in dispute or whenever any person, either the purchaser 
of such products or the person engaged in the severance of such products or 
operating the properties from which said products are severed, shall be with -
holding payments on account of litigation or for any other reason, such purchaser 
or person is hereby authorized, empowered, and required to deduct from the gross 
amount thus held the amount of the tax herein levied, and to make remittance 
thereof to the bureau of revenue as hereinbefore provided." 

"Sec. 76-1311. Owners proportionately responsible—Filing statement of amount due—
Lien—The owners of said products severed from the soil are hereby made pro-
portionately responsible for the payment of the tax herein levied, and if the 
reports provided for herein are not made and the tax due on such products is not 
paid by the purchaser thereof or by the person actually engaged in severing such 
products from the soil or operating the properties from which said products are 
severed, then the commissioner of revenue shall make from any information in 
his possession and cause to be recorded in the mortgage records of the county 
where such products are severed from the soil, a statement under oath showing 
the proportionate amount of the tax due by each said owner of the product 
severed from the soil, which statement, when filed for record, shall operate as 
first lien and mortgage on all property from which said natural products were 
severed and on all property of the affected tax debtors as the case may be , and 
said property shall be subject to distraint and sale for the payment of the taxes 
due; Provided, nothing herein shall be construed as waiving or releasing the lien 
upon such products severed wherever same may be found."  
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"Sec.  76.1312. Notice of recording of  statement—Return—Payment—Distraint and sale on 
nonpayment—Whenever the commissioner of revenue shall have caused the statement 
provided for in the preceding section to be recorded, he shall give notice to the 
taxpayer by registered mail of the recording of such statement. The said taxpayer may 
thereafter within thirty (30) days make a correct return of the amount of tax due and 
pay the same together with interest as provided in this act (76-130176.1325) . If no 
return is made thereon within said thirty (30) days and the amount of the tax 
determined by the commissioner to be due together with any interest is not paid 
within said period, the sheriff of the county wherein said products were severed shall 
forthwith distrain and sell for the payment of such taxes and interest any property 
belonging to the tax debtor or debtors, as provided above, which may be found within 
the county of said sheriff."  

"Sec. 76-1313. Distraint and sale of property for enforcement—The sheriff of any county, 
when ordered by the bureau of revenue, is hereby required to distrain and sell any 
property, assets. and effects belonging to any person owing the tax herein levied, after 
recordation of the statement requi red in this act (76-1301-76-1325), and after the 
notice required herein has been given; and all such distraint and sales shall be 
controlled and governed by the laws of the state respecting distraint and sale of 
personal property for the enforcement of col lection of taxes, and penalties shall be 
imposed and collected as prescribed herein."  

"Sec. 76-1314. Properties subject to distraint and sale—Priority—All leases, interests, 
including royalty interests, contracts, and rights of any kind to the ownership o f any of 
the said products severed from the soil, and all and every kind of right of ownership in 
the properties from which same are severed, are hereby declared to be subject to 
distraint and sale for the payment of the tax herein levied, in preference an d prior to all 
other claims and liens."  

"Sec. 76-1315. Delinquency—Interest—Relation to other taxes—The tax provided by this act 
(76-1301-76-1325) shall be and become delinquent after the date fixed for making 
payment as herein provided, and from such time shall be subject to interest for such 
delinquency at 1% of the tax per month until paid.  

The payment of the severance tax levied by this act (76 -1301-76-1325) shall be in 
addition to and shall not affect the liability of the party or parties so taxed for the 
payment of all state, county, municipal, district and special taxes levied upon their 
real estate and other corporeal property, including the emergency school tax, pro -
duction, and other special taxes. No severance tax shall be levied by any county or 
other political subdivision of the state."  

"Sec. 76-1316. Securing additional information—Subpoenas—Examining documents —Correction 
of returns—The commissioner of revenue shall have the power to require any person 
engaged in severing said products from the  soil, to furnish any additional information 
by him deemed necessary for the purpose of computing the amount of such tax and for 
said purpose to examine the books, records, and files of any such person, and to that 
end may require all wells and pipe-lines producing off and natural gas taxed herein to 
be properly measured. The bureau of revenue shall have the further power in carrying 
out its duties in the administration of this act (76-1301-76-1325) to subpoena and 
examine witnesses, and if such witnesses shall fail or refuse to appear at the request of 
the commissioner of revenue or other person designated by him, or refuse access to the 
books, records, and files, the commissioner of revenue shall certify the facts and the 
name or names of the witness or witnesses so failing or refusing to appear or refusing 
access to the books or papers, to the district court within and for the proper county, 
and the said court shall thereupon issue a summons to the said party to appear before 
the said bureau of revenue at  a place designated within the jurisdiction of said court on 
a day fixed, and give such evidence and open for inspection such books, records, and 
files, as may be required, and failure or refusal to obey the summons as aforesaid shall 
by said court be punished as a contempt of said court. And whenever it shall appear to 
the commissioner of revenue that any such person has made an untrue or in -  



COMPILATION OF STATE TAX LAW 18 

correct return, as hereinabove provided, said commissioner shall correct such return 
and compute the tax on same and shall take the steps required by law to collect such 
tax." 

"Sec.  76-1317. False oath—Penalty—Any person who shall intentionally make any false 
oath to any return or report required by this act (76.1301-76-1325) shall be deemed 
guilty of perjury and shall be subject to all the penalties prescribed for said crime."  

"Sec.  76-1318. Statements showing names of  vendors and quantity required—It is hereby 
made the duty of all purchasers and others dealing in any said products severed from 
the soil of this state to file monthly with the bureau of revenue, a statement, under 
oath, showing the names and addresses of all persons from whom said purchaser or 
dealer has purchased any of said products in its natural state severed from the soil of 
this state during the preceding month, together with the total quantity of each such 
product purchased. Said reports shall be filed within fifteen (15) days after the 
expiration of each month and shall be upon such forms as prescribed by said bureau 
of revenue." 

"Sec. 76-1319. Bureau of revenue to enforce collect ion—It is hereby made the duty of the 
bureau of revenue to supervise and enforce collection of all taxes that may be due 
under the provisions of this act (76-1301-76-1325), and to that end the bureau of 
revenue is hereby vested with all power and authority conferred by this act (76 -1301-
76-1325)." 

"Sec. 76-1319a. Procedure for recovery of  taxes erroneously collected.—No injunction or writ 
of mandamus, or other legal or equitable process, shall issue in any suit,  action or 
proceeding in any court of this state, against any officer of the state, to prevent or 
enjoin the collection of any tax, penalty or interest under this act; but after payment 
of any such tax, penalty or interest under protest, which protest shall be duly verified 
by oath and shall set forth the grounds of objection to the legality of the tax, the 
reporting taxpayer or any person owning an interest in the product at the time of 
severance may bring action against the bureau of revenue in the district court of 
Santa Fe county for the recovery• of any tax, interest or penalty so paid under 
protest. The protest may be filed by any one entit led to bring an action and the 
protest shall be filed on the day payment is made. No such action shall be instituted 
more than six (6) months after such payment under protest is made, and failure to 
bring such suit within six  (6) months shall constitute a waiver of said protest. The 
grounds of illegality of the tax set forth in the protest shall be considered by the 
court. Any payments of tax made under protest subsequent to the original protested 
item and prior to the institution of the action within the aforesaid six (6) months, 
may be included or incorporated in the same action. Payments made under protest 
after a suit is instituted on a prior protest shall be held subject to the determination 
of said suit if the protest so provides, and no waiver of protest shall result although 
the period of six (6) months may have elapsed before the action is finally 
determined. Appeals from the final judgment of the district court may be taken to 
the Supreme Court by either party in the same manner as appeals in civil cases are 
taken. 

If in any such action, judgment is rendered for the plaintiff, the amount of the 
judgment shall f irst be credited on any taxes due from the plaintiff under this act and 
on any penalties or interest due on such taxes, and the balance of the judgment shall 
be paid to plaintiff. In any such judgment, interest shall be allowed at the rate of six 
(6) per cent per annum upon the amount found to have been illegally collected. Such 
judgment and interest shall be paid out of the suspense fund hereinafter provided for 
refunds." 

"Sec. 76-1319b. Severance tax suspense fund created—Refunds for overpayments—Transfer from 
suspense to general fund.—The state treasurer shall cover three per cent (3%) of the 
monies collected under the provisions of this act into a suspense  



19 NEW MEXICO BUREAU OF MINES & MINERAL RESOURCES 

fund known as the "Severance Tax Suspense Fund" to be held by him for the pur pose of 
making rePunds as provided in this section, and for the pu rpose of paying judgments 
and interest as provided in section 3 (76-1319a) hereof. Any person who shall have paid 
more than the amount of severance tax due to the state may within six (6) months from 
the payment thereof, or within six (6) months from the effective date of this act, 
whichever is later, apply for a refund of the overpayment. and if such application is 
approved by the commissioner of revenue, such refund shall be paid from the suspense 
fund provided for herein. If the applicant for refund consents, the commissioner of 
revenue may issue credit memoranda in place of cash refunds in the event of 
overpayments as provided herein. Likewise, any judgment and interest rendered as 
provided in Section 3 above shall be paid out of said suspense fund. At t he end of each 
fiscal year the amount remaining in said suspense fund shall be by the treasurer paid 
over into the general revenue funds of the state."  

"Sec. 76-1320. Penalties prescribed.—Any person failing or refusing to make the reports as 
required by this act (76-1301-76-1325) and remaining in default thereof for more than 
thirty (30) days after notice to him by the commissioner of revenue, or failing to comply 
with any other requirements in this act contained, shall be subject to a penalty of not less  
than five hundred ($500.00) dollars nor more than fifteen hundred ($1500.00) dollars 
payable to the state of New Mexico for each and every separate offense and default."  

"Sec. 76-1321. Reports of amounts handled—Every corporation, association, person, common 
carrier, or pipe-line company who shall receive or purchase or transport any of said products 
shall make reports in the form and manner required by the bureau of revenue, showing the 
total amount of such products received, purchased, stored or transported during any 
prescribed period, and such other information as may be required by the commissioner."  

"Sec. 76-1322. Terms defined—The word "oil" as used in this law (76.1301-76- 1325) means 
petroleum oil, mineral oil, or other oil taken from the earth,  and the words "natural gas" 
mean any gas taken from the earth, including carbon dioxide gas. The word "severed" as 
used in this act (76-1301-76-1325), shall he construed to mean the taking from the soil any 
of the products mentioned herein in any manner whatsoever, and shall include the cutting of 
timber. The term "owner" when used in Connection with the severing of any of the natural 
resource products covered by this act (76-1301-76-1325) under any lease or contract with 
the state or United States, shall include any person having the right to sever such products." 
"Sec. 76-1323. Production may be restrained during delinquency.—Upon complaint being filed under 
the direction of the attorney general in the district court for the county in which said natural 
products are located, the said court shall have the power to restrain by injunction, any person 
from continuing to produce said products while delinquent in the filing of any report or the 
paying of any tax, penalty or cost required under the provisions of this act." 

"Sec. 76-1324. "Person" defined—The word "person" as used in this act (76-130176-1325) 
shall include any person, firm, concern, receiver, receivers, trustee. execu tor, administrator, 
agent, institution, association, partnership, company, corporations and persons acting 
under declarations of trust." 

Sec. 76-1325. Receipts—Any person paying any tax, penalty or cost under the provisions of 
this act (76-1301-76-1325), shall be entitled to a receipt for the same, showing the time of 
payment and the purpose for which paid."  

"Sec. 76-1326. Installing measuring devices on pipe-lines—The commissioner of revenue is hereby 
empowered to install meters, gauges, or other measuring devices on any or all pipe -lines 
through which oil or gas is transported from points within this state and destined to points 
without this state whenever in his discretion such installation is advisable or necessary for 
the best interests of the state or any department thereof." 
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In 1949, the Legislature by Ch. 65, Laws 1949, amended, Ch. 103 Laws 
1937 (Sec. 76-1301 to Sec. 76-1325 N.M.S.A. 1941), among other things 
raising the severance tax rate, granting the taxpayer an exemption of 
$200,000.00, annually, to be deducted from the gross value of the natural 
products severed, before computing the tax, which amounted to an 
exemption up to $5000.00 to each person entitled thereto. This 
amendment led to great confusion as to the meaning of the word 
"taxpayer" i.e., the persons entitled to the exemption. The Supreme 
Court in State et rel Commissioner of Revenue vs. Humble Oil & Ref. Co., et als, 
N.M., 234 Pac. 2nd 339 held the amendatory Act unconstitutional. In 
1951, the Legislature by Ch. 24 Laws 1951 again amended Sec. 76-1302 
by which amendment the provision with respect to the exemption was 
eliminated. 

Form Severance I the application for registration under the 
Severance Tax Act is apended hereto.  

Oil and Gas Form I marked Severance 2 is appended hereto.  

Form marked Severance 3 for reporting production on metals is 
appended hereto. This report is customarily accompanied by the 
company's audit showing deductible items of expense. Note: This form 
should now show the tax rate on copper as 1/2 of 1% instead of  1/8 of 1%. 

Form marked Severance 4 has use in making monthly reports on 
Potash is appended as is Form marked Severance 5 for use in 
reporting on Pumice operations and Form marked Severance 6 for 
use in reporting on coal, asphalt and stone.  
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III 

SALES OR PRIVILEGE TAX 

ON PRODUCTIVE MINERAL PROPERTIES 

Since 1935 a sales or privilege tax has been collected on the gross receipts 

of operating mine and oil enterprises. This tax, commonly referred to as the 

Emergency School Tax, is not set out in full because of its length.  

Sections deemed relevant to mineral operations follow:  

"Sec. 76-1404. Privilege taxes levied—Measured by amount of business.—There is hereby 
levied, and shall be collected by the bureau of revenue, privilege taxes, measured by 
the amount or volume of business done, against the persons, on account of their 
business activit ies, engaging or continuing, within the state of New Mexico, in any 
business as herein defined, and in the amounts determined by the application of rates 
against gross receipts, as follows:  

A. At the amount equal to the percentages hereinafter in this piragraph speci fied, of 
the gross receipts of the business of every person engaging or continuing in the 
business of mining, quarrying or extracting from the natural resources of this state, for 
sale, profit or commercial use, any oil, natural gas, carbon dioxide gas, po tash, copper, 
gold, silver, limestone, sand, gravel or other metalliferous or non -metalliferous mineral 
products or combination or compound of mineral products, or felling or producing 
timber for sale, profit or commercial use; providing that coal shall no t be subject to the 
provisions of this paragraph (A).  

Upon oil,  natural gas, carbon dioxide gas and potash. at the rate of two (2) per cent 
of the gross receipts, and upon all other businesses specified in this paragraph, at the 
rate of one-half of one per cent of the gross receipts.  

The measure of the tax imposed by this paragraph is the value of the entire 
production in this state, regardless of the place of sale or the fact that delivery may be 
made to points outside of the state.  

Any person engaging or continuing in any of the businesses taxed by this para -
graph (A) who shall refine, smelt,  reduce, compound, manufacture or otherwise 
prepare for sale or use as manufactured or partly manufactured products, any 
minerals, t imber or other natural resource products so that the character or condi -
tion thereof is materially changed, in mills or plants located in this state and taxable 
under paragraph (B) of this section shall not be required to pay the tax levied by this 
paragraph (A), on account of the production of such minerals, t imber or other 
natural resource products, where the value of such products is included in the 
measure of the tax levied upon and collected from the taxpayer under para graph (B) 
of this section; but such person may be required by the bureau of revenue to make 
reports to it covering his business. Any person engaging or con tinuing in any of the 
businesses taxed by this paragraph (A) who shall sell such minerals, t imber or other 
natural resource products to a person engaged in the busines s of refining, smelting, 
reducing, compounding, manufacturing or otherwise preparing for sale or use as 
manufactured or partly manufactured products. such minerals, t imber, or other 
natural resource products, so that the character or condition thereof is materially 
changed, in mills or plants located in this state, and taxable under paragraph (B) of 
this section, shall not be required to include in the amount of tax imposed by this 
section any gross receipts derived from such sales of minerals, t imber or o ther 
natural resource products to such persons; but such persons must make report on 
forms to be prescribed by the bureau of revenue showing the gross receipts of such 
sales and the person to whom such products were sold.  
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Any person engaging or continuing in any business taxable under any other paragraph in 
this section, or any other section of this act, who produced minerals. - timber or other 
natural resource products, the production of which is taxable under this paragraph (A), and 
who uses or consumes same in his business, so that the gross receipts of such business 
does not include the value of such natural resource product so used or consumed, shall be 
deemed to be engaged in the business of mining and producing minerals, timber, or other 
natural resource products for sale. profit, or commercial use, and shall be required to make 
returns on account of the production of such minerals, timber or natural resource 
products, so used or consumed, and to pay the tax imposed by this paragraph (A) for the 
privilege of engaging in the business of producing such natural resource products, and such 
tax shall be measured by the value of the product thus produced determined under uniform 
and equitable rules for ascertaining such value, to be prescribed by the bureau of revenue.  

Where any person conducts a business taxable under this paragraph (A) under any 
lease, or other contract express or implied, whereby any royalty or similar interest of any 
nature, whether payable in cash or in kind, is held or owned by another, any holder or 
owner of such royalty or other similar interest, shall, for the purpose of this act, be 
considered as also engaged in the business of producing the mineral, timber or other 
natural resource product involved, and shall be taxable under this act. If the royalty, or 
other similar interest, is paid in cash by the person conducting the business of extracting 
the minerals or other natural resource product, such person shall pay the tax on such 
royalty or other similar interest. and shall deduct the amount thereof from the payments 
due on account of such royalty or other similar interest, and shall be allowed by the 
owner thereof credit for all such payments. If the royalty or other similar interest is pa id 
by the delivery of a part of the mineral or other natural resource product to another, the 
tax on such royalty or other similar interest shall be paid by the person conducting the 
business of extracting any minerals or other natural resource product, and such person 
shall have a first and prior lien on any future production on account of such royalty or 
similar interest, for all amounts so paid, and shall have the right to reimburse himself out 
of any such future production for the amounts so paid. and such right shall not be 
defeated by any transfer of such royalty or other similar interest.  

The tax hereby imposed on the owner or holder of any royalty or other similar interest 
shall be the personal obligation of the owner or holder of such interest, and if the tax is 
not paid by the producer, as herein provided, it may be enforced against such owner or 
holder, and shall become a lien on the royalty or other similar interest, as hereinafter 
provided. Royalties or rentals paid the United States or the state  of New Mexico shall be 
deducted from the gross receipts of the business, and shall not be subject to the tax 
hereby imposed. Royalties payable to any Indian or Indian Tribe shall be taxable 
hereunder to the extent authorized by Congress, and any person engaged in any business 
taxable under this paragraph (A) upon any Indian land shall report to the bureau of 
revenue the amount of any such royalties. and the bureau of revenue shall collect from the 
department of the interior of the United States the amount of the tax imposed by this 
paragraph (A) on such royalty interest. Nothing herein contained shall be construed as 
imposing any lien on the royalty interest of any such Indian or Indian tribe.  

Every person conducting the business of extracting the minerals, timber or other natural 
resource products shall report on forms prescribed by the bureau of revenue. the amount 
of any natural resource product produced and the amount of taxes due thereon, i ncluding 
all royalty and similar interest. The bureau of revenue may require any purchaser of 
minerals, timber or natural resource products produced in this state to make a report of all 
such purchases (purchases) on forms to be prescribed by it, and to pay the tax on such 
products. and may accept such reports as showing the amounts due from the owner or 
holder of any interest in 
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the product so produced. If any such purchaser pays any tax imposed hereby, he shall 
have the right to deduct it from the amount due the owner or holder of taxable interest in 
any mineral, timber or natural resource product.  

B. At an amount equal to one-fourth of one per cent of the gross receipts of the 
business of every person engaging or continuing in each or any or all of the businesses of 
manufacturing, smelting, refining, reducing, processing, compounding, fabricating, packing, 
preserving, distilling, preparing for sale or commercial use, or the making of wares, 
commodities or material products by hand or machinery, including the generation of 
electricity; provided that the tax provided by this paragraph shall be at the rate of one -half of 
one per cent of the gross receipts of the business of every person engaging or continuing in 
the business of smelting, leaching, refining, reducing, or processing oil, natural gas, carbon 
dioxide gas, potash, copper, gold, silver, limestone, sand, gravel or other metalliferous or non-
metalliferous products or combinations, or compound of mineral products.  
The measure of the tax imposed by this paragraph is the value of the entire pro duction 
in this state, regardless of the place of sale or the fact that delivery may be made  to 
points outside of the state.  

C. At an amount equal to one-eighth of one per cent of the gross receipts of the 
business of every person engaged in the business of wholesale merchandising of any goods, 
wares, materials and commodities, including the sale of  alcohol and alcoholic liquors and 
beverages, and electricity, to others for resale.  

D. At an amount equal to two (2) per cent of the gross receipts of the business of 
every person engaging or continuing in the business of selling at retail of goods, wares, 
materials, equipment, machinery, and commodities, including alcohol and all alcoholic 
liquors and beverages, for consumption and not for resale, and including receipts from 
rentals or leasing of tangible personal property; provided that the gross receipts o f all live 
stock, feeds for live stock or poultry; all seeds, roots, bulbs and plants: all fertilizer applied 
to land; all agricultural implements, not including tractors used in planting, cultivating, 
harvesting or processing agricultural products upon the ranch or farm where grown shall 
be deductible before computing the tax due under this section; and provided that sales of 
coal in car-load lots shall. for the purposes of this act, be considered as wholesale sales. 
Provided that coal sold to a retail coal dealer duly licensed under this act and hauled from 
the mine by truck for the purpose of resale shall be considered as in car -load lots for the 
purpose of this section; provided that a person engaged in selling at retail, new or second -
hand automobiles, trucks or tractors, shall pay a tax of one (1) per cent upon the gross 
receipts of sales of such commodities; and further provided that allowances for tradeins on 
the purchase of tangible personal property shall be deductible before computing the tax 
due under this section. No person, firm or corporation shall hereafter charge or collect in 
excess of two (2) per centum for the purposes of this act.  

E. At an amount equal to two (2) per cent of the gross receipts of the bus'ness of every person 
engaging or continuing in the following businesses: 

(1) Furnishing to consumers, electricity or electrical power, natural or artificial gas.  

(2) Transmitting messages or conversation by telegraph, telephone or radio from 
one point to another point in this state, including all  telephone business.  

(3) Transporting for hire persons or property by railroad, motor vehicle, air 
transportation, pipe-line, or by any other means, from one point to another point in this 
state, and including all express, sleeping car, parlor car, collect on delivery, and any other 
special or extra service in connection therewith; provided that no tax shall be imposed on 
the gross receipts arising from the transportation of timber or timber products owned by 
the taxpayer or owned by a corporation owning at lea st ninety percent (90%) of the 
capital stock of the taxpayer.  
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(4) All other transportation service of any kind including street railways, busses, 
taxicabs, driverless cars, and any service for which a franchise,  permit or license is 
required from any governmental agency as a condition to the use of the streets or 
highways in this state, but not including the transportation of property by the actual 
owner thereof. 

F. At an amount equal to two (2) per cent of the gross receipts of the business of every 
person engaging or continuing in the business of contracting for the construction, 
reconstruction, repair or improvement of any building, dwelling, or edifice, as original 
contractor, sub-contractor, or independent contractor, or engaging or continuing in the 
business of contracting for the construction, repair or improvement of highways, bridges, 
dams, canals, public or private, excavation for and laying of pipe-lines, erection and repair of 
oil storage tanks, water tanks, construction of railroads, railroad treminals, the drilling of 
wells, oil wells, sinking of shafts or driving of tunnels in mines, tanking, land -clearing, 
cutting timber, and general excavation dirt work, or any other similar work or performance 
in which each person, firm or corporation covenants, bargains or agrees to perform said 
work for a stipulated sum of money, or thing of value or at a cost plus a percentage or addi -
tional sum, provided however, that a contractor cutting and sawing timber which  will be 
further processed by a lumber or saw mill before use, the cutting and sawing thereof shall 
be considered as manufacturing and preparing for commercial use and shall be taxed under 
paragraph B of this section. The rental of contractor's teams, with or without drivers and of 
contractor's machinery and equipment, with or without operators, shall be considered a sale 
of service and the income therefrom shall be taxable at the rate of two (2) per cent without 
deduction. There shall be deducted from the gross receipts of the business of contracting, 
the cost of all materials used and expended in the physical operation on the particular job, 
and becoming a part of the structure or subject of the contract, and upon which the New 
Mexico school or compensating tax of two (2) per cent has been paid, and which will not 
thereafter be a part of the capital assets of the contractor; provided, gasoline, motor fuel, 
grease and oil, freight or transportation charges. wages, and salaries paid, small tools and 
accessories shall not be considered deductible items. 

G. At an amount equal to two (2) per cent of the gross receipts of the business of 
every person engaging or continuing in the business of conducting any amusement 
enterprise, including theatres, picture shows, radio broadcasting stations, location 
businesses, sales or punchboard operations, carnivals, circuses, amusement parks, 
menageries, dog-shows, horse-shows, fairs, races, rodeos, games, dance-halls, pool or 
billiard halls, or any business charging admission for any exhibition for amusement, 
edification, or instruction; provided that any religious, fraternal, education or other 
nonprofit organization not regularly engaged in such enterprises shall be exempt from 
taxation on the gross receipts of such operations conducted exclusively by them and for 
their sole benefit, and upon the gross income received by them as sponsors of any such 
enterprise. All persons conducting dog-shows, traveling circuses, horse-hsows (shows), 
rodeos, and amusement enterprises of all kinds shall be subject to and pay the tax on the 
gross receipts of any and all concessions operated in connection therewith. 

H. At an amount equal to two (2) per cent of the gross receipts of any person 
engaging or continuing in the practice of any profession, or of any business in which the 
service rendered is of a professional, technical or scientific nature and is paid for on a 
fee basis, or by a consideration in the nature of a retainer.  

I. At an amount equal to two (2) per cent of the gross receipts of any person engaging or 
continuing in any of the following or similar businesses: Laundries, abstractors, undertaking 
establishments, barber shops, beauty parlors, hotels, camp grounds, rooming and boarding 
houses, bath and bathhouses, restaurants (restaurants), filling stations, retail oil stations, tire 
service stations, storage garages, repair establishments of all kinds, tailors, cleaning or 
pressing of clothes or other articles, publication of newspapers and magazines (but the gross 
receipts of the business 
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of publishing newspapers or magazines shall include only the amounts received for the sale 
of advertising space), bill boards, and any other business in which services (not 
professional) are performed on a price or fee basis, provided that threshing or cleaning of 
agricultural products, including the ginning of cotton, shall be con sidered as 
manufacturing and preparing for commercial use and shall be taxed under paragraph B of 
this section. None of the income received by hotels, camp grounds and rooming-houses 
from lodger, guests or roomers, shall be considered as real estate rentals, irrespective of 
the duration of the inhabitancy or occupancy of such lodger, guest or roomer.  

J. At an amount equal to two (2) per cent of the gross receipts of the business of 
every person engaging or continuing in the business of selling real estate, but the gross 
receipts of such person shall include only the total amounts of the com missions for such 
business. 

K. At an amount equal to two (2) per cent of the gross receipts of the business of 
every person engaging or continuing in the business of acting as factor, agent or broker 
selling on a commission basis, and where title to the goods. wares or merchandise sold does 
not vest in such person at any time during the transaction; provided that a factor, agent or 
broker who buys and sells merchandise for his own account shall so far as all such 
transactions are concerned, be considered a wholesaler, or retailer, as the case may be, and 
be subject to tax as such wholesaler or retailer.  

"Sec. 76-1405. Exemption of governmental transactions—Constitutional exemptions —Exemption 
of societies, hospitals, fraternal and religious organizations, not for profit.—None of the taxes 
levied by this act shall be construed to apply to sales made to the government of the 
United States or any agency or instrumentality, nor to sales to the state of New Mexico 
or any of its political subdivisions; provided that deposits of gold and sil ver with the 
United States' mint shall not be considered as sales to the government of the United 
States and shall not be exempt hereunder; nor shall such taxes apply to any business or 
transactions exempted from taxation under the Constitution of the Unit ed States or the 
state of New Mexico, or to sales made to societies, hospitals, fraternal or religious 
organizations not organized for profit."  

"Sec. 76-405a. Tax exemption for instrumentalities of the armed forces of the United States.—No 
excise taxes of the state of New Mexico, direct or indirect, shall be imposed upon the sale, 
use, delivery or storage of articles of merchandise to or by any instrumentality of the 
armed forces of the United States engaged in resale activities; except those state excise 
taxes which are specifically authorized by acts of the Congress of. the United States, and 
except those excise taxes levied on spirituous liquors and wine as they are defined in 
section 61-101, New Mexico Statutes Annotated, 1941 Compilation."  

"Sec. 76-1406. Charge and time sales—A. In the case of charge and time sales, or transactions, 
the amount thereof may, at the taxpayer's option, be included in the gross proceeds of sales 
or gross receipts only as and when payments are received by the seller. Condition al sales 
and lease contracts shall be treated as time sales, and, if the taxpayer so elects, the tax shall 
be paid only upon the amounts received under such contract; provided, that in the event 
the seller or leaser, who has so elected, transfers his interest in any such contract to some 
third person he shall pay the tax upon the full sale price of the commodity involved, unless 
a record is kept of payments thereafter made on such contracts in such manner that the 
bureau of revenue can at all times ascertain from the records of the seller the amount paid 
thereon by the purchaser. The taxpayer shall indicate his election hereunder in such form as 
the bureau of revenue shall prescribe. 

B. It shall be unlawful for any person engaged in any business or profession to directly 
advertise that any tax imposed by this act is not considered as an element of the price of 
property sold or service rendered." 
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"Sec. 76-1408. Rate applied to certain business—In the case of businesses classified under 
paragraphs A, B, K, and I, section 201 (76-1404, A, B, K, 1) of this act. the rate shall be 
applied to the entire business of the taxpayer, regardless of the fact that deliveries may be 
made outside the state. In the case of persons engaged in the business classified under 
paragraphs B or I of section 201 (76-1404, B, I) of this act, whose gross receipts, in whole or 
in part, are derived from service or manufacturing charge instead of from sales of the 
product manufactured, or otherwise handled, the rate applicable shall be applied to the gross 
receipts of such persons derived from such manufacturing or service charge."  

"Sec. 76-1409. Assessing property shipped out of state—If any person engaged in any business 
subject to tax under this act shall ship, transmit, or transport his products, or any part 
thereof, out of the state without making sale of such products, or shall ship his products 
outside of the state in an unfinished condition, or make a sale of the same which is  exempt 
from tax under the provisions of this act, the value of the products or articles in the 
condition or form in which they existed when transmitted or transported out of the state and 
before they enter interstate commerce or before such exempt sale shall be the basis for the 
assessment of the tax on such business, and the tax commission (bureau of revenue) shall 
prescribe equitable and uniform rules for ascertaining such value."  

"Sec. 76-1410. Actual freight charges deductible—In the case of businesses classified under A. B, C, 
or F of section 201 (76-1404, A, B, C, F) of this act, actual freight charges prepaid by the 
taxpayer or included in the invoice price for the shipping of the product of said business shall 
be deducted in determining the gross receipts of such taxpayer." 

"Sec. 76-1411. Determining gross receipts where sale price not indicative of true value—In determining 
the gross receipts from sales as regards sales from one to another of affiliated companies or 
persons, or under such circumstances where the relation between buyer and seller is such 
that the amount of the sale price is not indicative of the true value of the subject -matter of 
the sale, the state tax commission (bureau of revenue) shall prescribe uniform rules and 
regulations for determining the gross receipts of such sales upon which the taxes imposed by 
this act, under the appropriate classification, shall be levied, which value shall correspond as 
nearly as possible to the gross proceeds from the sale of similar products of li ke quality or 
character by other businesses where no common interest exists between the buyer and seller, 
but otherwise under similar circumstances and conditions?'  

"Sec. 76-1412. Additional tax—Exceptions—Any person exercising any privilege taxable tinder 
paragraphs A. B, or C of section 201 (76.1404, A, B, C) of this act and engaging in the 
business of selling his product at retail in this state shall be required to make returns of the 
gross proceeds of such retail sales, and shall pay at the rate of two per cent (2%) upon such 
gross proceeds. in addition to the tax imposed upon him by paragraphs A. B, or C of section 
201 (76-1404, A, B, C) of this act; provided, that if any such person sells his products either 
produced as extractions of natural resources or by the manufacturing process to another for 
resale, he shall not be required to pay the additional tax provided for in this sec tion; and 
provided further, that no such person shall be required to pay the addi tional tax provided for 
in this section if such person sells his products either produced as extractions of natural 
resources or by manufacturing process to a manufacturer or other persons classified under 
section 201E (76.1404, B) where the product so sold becomes an ingredient or component part 
of the product produced by the manufacturer or other person classified under such section 
201B (76-1404,B)." 

"Sec. 76-1413. Sums paid to United States as taxes excepted front gross receipts—In all computations 
of the tax levied by this act, there shall be excepted from the gross receipts or gross proceeds 
of sales of any business all sums paid by the taxpayer to the United States as taxes on the 
product produced or sold, or on such business; provided that this exception shall not include 
any stamp or income tax 
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in any form. The word stamp as used in this section shall mean any impression made 
by order of the state or federal government, on paper, which must be affixed to any 
article or commodity produced or sold, which is subject to the provisions of this act 
to signify payment of a tax thereon."  

"Sec.  76-1416. Application for l icense—Fee—Exemption—No person shall engage or 
conitnue in any business within this state, subject to taxation under this act, unless he 
shall f ile with the tax commission (bureau of revenue) an application for a license. 
Every such application shall be made upon a form prescribed by the tax commission 
(bureau of revenue), shall set forth the name in which applican t transacts or intends to 
transact business, the location of his place or places of business, the character of the 
business to be transacted, and such other information as the tax commission (bureau 
of revenue) may require. The application shall be signed  by the owner of the business, 
if a natural person, and in the case of an association or partnership, by a member or 
partner thereof; in the case of a corporation, by an executive officer thereof or some 
person specifically authorized by the corporation t o sign the application. Such 
application shall be accompanied by a license fee of $1.00 for each place of business of 
the applicant, in charge of the owner, any agent or employee, excluding telephone toll 
and pay station. Provided, that a person who has he retofore registered under chapter 7 
of the Laws of the Special Session of 1934 and whose license has not been revoked 
shall not be required to register or to pay an additional fee under the terms of this 
section." 

"Sec. 76-1418. Misdemeanor for failure to get license—Any person who engages in any 
business on which a tax is imposed by this act without a license from the tax 
commission (bureau of revenue) , and any officer, agent, member or employee of any 
corporation, partnership or association of any kind who engages in such business, shall 
be guilty of a misdemeanor and punished as hereinafter provided."  

"Sec.  76.1419. Due date—Filing return—Payment—All  taxes levied hereunder shal l be 
due and payable in monthly instalments  on or before the f ifteenth day of the month 
next succeeding the month in which the taxes accrue, or on such day other than the 
fifteenth as the bureau of revenue upon due cause therefor being shown may 
prescribe.  The taxpayer,  on or before the f ifteenth d ay (or such other day as the 
bureau of revenue may have prescribed) of  the month next succeeding the month in 
which the tax accrues, shal l make out and fi le with the bureau of revenue a return 
for the preceding month in such form as may be prescribed by th e bureau of 
revenue, showing the nature of  the business engaged in by the taxpayer, the gross 
receipts of the taxpayer for the period covered by the return, and amount of the tax 
for such period, and such addit ional informat ion as the bureau of revenue may  deem 
necessary for the proper administrat ion of this act.  The taxpayer shal l accompany 
the return with a remittance of the amount of the tax due. The bureau of revenue, if  
it  deems it necessary in order to insure the payment of any tax imposed by this act ,  
may require returns and the payment of the tax to be made for other than monthly 
periods. The return shall  be signed by the taxpayer or his duly authorized agent, but  
need not be verified by him. The bureau of revenue may require cash and credit sales 
to be reported separately in such manner as it  may deem necessary for the proper 
administration of this act."  

"Sec. 76-1420. Extensions for making returns—The tax commission (bureau of revenue) , 
for good cause. may extend, for not to exceed thirty (30) days , the time for making any 
return required under the provisions of this act, and may, by general order, extend the 
time for making returns for any class of business subject to taxa tion hereunder." 

"Sec.  76-1435. Remittances—All remittances of taxes imposed  by this act shall be made 
by draft,  check, cashier's check, money order payable to the state treasurer. or money. 
No remittance other than cash shall be final discharge of liability for the tax herein 
assessed and levied unless and until it  has been paid in cash."  
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"Sec.  76-1436. Address of notices—All notices required or authorized by this act to be 
given by mail to any taxpayer shall be addressed to him at the address shown in his 
application for a license under the provisions of this act."  

"Sec. 76-1437. Information from returns not to be divulged—Exceptions—Preservation of reports 
and returns—Penalties—Except in accordance with judicial order or as otherwise herein 
provided, the tax commission (bureau of revenue), its agents, clerks and employees shall 
not divulge any information gained by it from any return filed under the provisions of 
this act. The officials charged with the custody of such returns shall not be required to 
produce any of them or evidence of anything contained in them in any action or 
proceeding in any court, except on behalf of the tax commission (bureau of revenue) in 
an action or proceeding under the provisions of this act to which it is a party, or on 
behalf of any party to any action or proceeding under the provisions of this act when 
the report of facts shown thereby are directly involved in such action or proceeding, in 
either of which events the court may require the production of and may admit in 
evidence so much of said reports or of the facts shown thereby as are pertinent to the 
action or proceeding and no more. Nothing herein contained shall be construed to 
prohibit the delivery to a person or his duly authorized representative of a copy of any 
return or report filed in connection with his tax nor to prohibit the publication of 
statistics so classified as to prevent the identification of particular reports or returns 
and the items thereof, or the inspection by the attorney -general or other legal 
representative of the state of the report or return of any person by or against whom an 
action or proceeding is contemplated or has been instituted under this act. Reports and 
returns shall be preserved for three (3) years and thereafter until the tax commission 
(bureau of revenue) orders them destroyed. Any person violating any of the provisions 
of this section shall be punished by a fine of not exceeding one thousand dollars 
($1,000) or by imprisonment not exceeding one (1) year, or both, at the discretion of the 
court; and if the offender be an officer or employee of the state he shall be dismissed 
from office and be incapable of holding any public office in this state for a period of 
five (5) years thereafter."  

"Sec.  76-1438. Tax information before corporate dissolution or withdrawal—The corporation 
commission shall withhold the issuance of any certificate of dissolution or withdrawal 
from this state of any corporation until the receipt of a written notice from the tax 
commission (bureau of revenue) that all taxes, penalties and intere st levied under this 
act against any such corporation have been fully paid, or that no tax under this act is 
due from such corporation."  

Comment: Section 76-1401 to 1403 deal with purpose, definitions and title 

of the act. Section 76-1407 deals with tokens, stamps, etc. Section 76-1414 

deals with presumptions. Section 76-1415 deals with exemptions not applicable 

to oil and gas or mineral properties.  Section 76-1417 deals with issuance of 

license. Sections 76-1421 to 76-1435 deal with penalties, lien of tax, and 

methods of enforcement. 

Sections 76-1439 to 76-1446, inclusive, deal with penalties, administration 

of Act, disposition of moneys, bureau expense, employees, refunds, suspense 

fund and transfer of powers and duties from the State Tax Commission to the 

Bureau of Revenue. 

This Act was held to be constitutional in Langer vs . Bureau of Revenue, 

42 N.M. 115, 76 Pac. (2) 6, and in State ex rel . Attorney General vs . Tittman, 42 

N.M. 76, 75 Pac. (2) 701. Basically it  is a privilege tax. See State vs . Tit tman 

supra.  
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Taxes levied against receipts on contracts with persons outside of state were held 

not to violate Interstate Commerce Provision of Federal Constitution since performance 

was found to be in New Mexico. See Western Live Stock vs. Bureau of Revenue, 303 U.S. 250, 

82 L. ed. 823. 

Form marked School Tax I being application for a license, form marked School Tax 

2 being monthly report, and form marked School Tax 3 being purchaser's monthly 

report, are all currently in use by the New Mexico Bureau of Revenue and are appended 

hereto. 
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COMPENSATING TAX 

In addition to the School Tax a compensating or use tax is also levied under 

the provisions of Sec. 76-1501 to 76-1530 inclusive, N.M.A.S., 1941. This tax is 

levied against personal property imported, stored, used or consumed within New 

Mexico. 

"76-1503. Tax on tangible personal property stored, used, or consumed in state.—An excise 
tax is hereby imposed on the storage, use or other consumption in this state of 
tangible personal property purchased from a retailer on or after July 1, 1939, for 
storage, use or other consumption in this state at the rate of two (2) per cent of the 
sales price of such property; Provided that the storage, use or other consumption in 
this state of new or second-hand automobiles, trucks or tractors shall be at the rate of 
one (1) per cent of the sales price of such automobile, truck or tractor; and further 
provided that allowances for trade -ins on the purchase-price of such tangible personal 
property shall be deductible before computing the tax due under this section.  

Every person storing, using or otherwise consuming in this state tangible personal 
property purchased from a retailer shall be liable for the tax imposed by this act, and 
the liability shall not be extinguished until the tax has been paid to this state; 
Provided, however, that a receipt from a retailer maintaining a place of business in 
this state or a retailer authorized by the bureau, under such rules and regula tions as it 
may prescribe, to collect the tax imposed hereby and who shall for the purposes of 
this act be regarded as a retailer maintaining a place of business in this state, given to 
the purchaser in accordance with the provisions of section 6 (76 -1506) hereof, shall 
be sufficient to relieve the purchaser from further liability for the tax to which such 
receipt may refer." 

"Sec.  76-1504. Exemptions.—The storage, use or other consumption in this state of 
the fol lowing tangible personal property is hereby specifically  exempted from the 
tax imposed by this act.  

(a) Property sold in this state, the receipts from the sale of which are required to 
be included in the measure of the tax imposed by paragraphs A, B, D. E, I of section 
201 of chapter 73, Laws of 1935, as heretofore or hereafter amended (76.1404, A, B, D, 
E, I). 

(b) Property, the storage. use or other consumption of which this state is pro -
hibited from taxing by the Constit inion and laws of the United States, or by the 
Constitution of this state, or the storage, use or consumption of such property by the 
United States government, or by the state of New Mexico, its departments and 
institutions and polit ical subdivisions, or by any religious, educational, charitable or 
eleemosynary instituiton, in the conduct of their regular religious, charitable, 
education (educational) or eleemosynary functions.  

(c) Property purchased outside this state,  on the sale or use of  which a tax 
equal to that  imposed by this act  has been levied by some other state and which 
tax has been paid . The bureau shall  prescribe by regulat ions the manne r in which 
the payment of  the tax imposed by some other state shal l  be established.  

(d) The products of New Mexico farms and live stock, when sold by the pro -
ducers thereof, for storage, use or consumption in this state.  
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(e) Gasoline or motor fuel on which a tax for the sale or use thereof is imposed by the laws of 
this state. 

(f) Tangible personal property which directly enters into or becomes an ingredient 
or component part of any manufactured article or substance or commodity.  

(g) Electricity, gas or fuel consumed directly in manufacturing. 

(h) All live stock. feeds for live stock, or poultry; all seeds, roots. bulbs and plants; all fertilizer 
applied to land. 

(i) Tangible personal property brought into the state by a non-resident thereof for his 
own storage. use or consumption while temporarily within this state, unless such property is 
used in conducting a business in this state which is not transitory.  

(j) Newsprint. 

(k) All railroad locomotives, tenders and cars, railroad bridge materials and rails, 
including all repairs and replacements thereto, procured or purchased for use or 
consumption in railroad transportation.  

(1) All chemicals and reagents procured or purchased by any mining, milling or oil 
company for use or consumption in processing ores or oil in mill. smelter, or refinery, or in 
acidizing oil wells; Provided, that in no case shall explosives, blasting powde r or dynamite 
be exempted hereunder." 

"Sec. 76-1505. Retailers must register with bureau.—Every retailer selling tangible personal 
property for storage, use or other consumption in this state shall, within thirty (30) days 
after the effective date of this act, register with the bureau and give the name and address 
of all agents operating in this state, the location of any and all distribution or sales houses 
or offices or other places of business in this state and such other information as the bureau 
may require." 

"Sec. 76-1507. Reports—Returns—Remittances—Presumptions—Exceptions—The Tax imposed by 
this Act shall be due and payable to the Bureau monthly on or before the twenty -fifth day 
of each month. Every retailer maintaining a place of business in this state shall on or before 
the twenty-fifth day of each month file with the Bureau a return for the preceding monthly 
period in such form as may be prescribed by the Bureau, showing the total sales price of the 
tangible personal property sold by the retailer during such preceding monthly period, the 
storage, use or consumption of which is subject to the tax imposed by this Act, and such 
other information as the Bureau may deem necessary for the proper administration of this 
Act. The return shall be accompanied by a remittance of the amount of tax herein required 
to be collected by the retailer during the period covered by the return. Returns shall be 
signed by the retailer or his duly authorized agent, but need not be verified by oath.  

Every person storing, using or consuming tangible personal property purchased from a 
retailer who does not maintain a place of business in this state shall on or before the 
twenty-fifth day of each month file with the Bureau a return for the preceding monthly 
period in such form as may be prescribed by the Bureau, showing the total sales price of the 
tangible personal property purchased by such person during such preceding monthly period, 
the storage, use or consumption of which is subject to the tax imposed by this Act, and 
such other information as the Bureau may deem necessary for the proper administrat ion of 
this Act. The return shall be accompanied by a remittance of the amount of tax herein 
imposed during the period covered by the return. Returns shall be signed by the person 
liable for the tax or his duly authorized agent but need not be verified by oath. 
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For the purpose of the proper administration of this Act and to prevent evasion of the tax and the 
duty to collect the same herein imposed, it shall be presumed that tangible personal property sold 
by any person for delivery in this state is sold for storage, use or other consumption in this state, 
unless such sale be made to a person licensed as a wholesaler or retailer under Chapter 73, Laws 
of 1935, as amended, and unless the person selling such property shall have taken from the 
purchaser a certificate signed by and bearing the name and address of the purchaser to the effect 
that the property was purchased for resale and it shall be further presumed that tangible personal 
property shipped to this state by the purchaser thereof was purchased from a retailer on or after 
July 1, 1939, for storage, use, or other consumption in this state. Notwithstanding the 
presumptions of this paragraph, however, where the person to whom tangible personal property is 
delivered or shipped within this state is one licensed as a wholesaler or retailer under Chapter 73, 
Laws of 1935, as amended, who regularly maintains within this state a stock of tangible personal 
property, a portion of which is used within the state and a portion of which is either resold in the 
regular course of business within the state or subsequently used solely outside the State of New 
Mexico, the excise tax hereby imposed shall not apply to such stock of tangible personal property 
or to the storage thereof within this state until withdrawn from storage and then shall apply only 
to such portion thereof as is withdrawn from storage for use within this state." 

Forms marked Compensating Tax 1 to 5 inclusive currently in use by the Bureau of 

Revenue are attached hereto. 



33 NEW MEXICO BUREAU OF MINES & MINERAL RESOURCES 

TAX FORMS REPRODUCED  
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Name of Purchaser 
 

 ________________________________ Address 

2    3 4 
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NAME AND ADDRESS OF PRODUCER 

LEASE 

(List Alphabetically by Counties) 

NAME COUNTY 

DESCRIPTION PURCH 

S. T. IL 

Tile:
4 V

 

or li.W.
'
 

       

       
Reports roast be filed OR or before the 26th cf the month succeeding the month for which filed. UM separate apnea for oil 
end FAX DIVISION, Bureau of Revenue. Santa Fc. New Mexico Mail whit* copy. with p.oper assn. on recapItelatioa pap filled 
be dupbcated for the two Divisions. Separate checks must be rent to each division. 

SCHOOL TAX 3 (Center, left)  
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