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Chapter 6
Who Owns the Heat? Navigating Subsurface
Rights via New Mexico Regulation and Law

Missi Currier, President and CEO, New Mexico Oil and Gas Association

New Mexico and the Tribes of the region are poised to lead the way in
advancing the use of geothermal energy. Many legal and legislative
resources can be helpful in clarifying pathways for exploring and leasing
of lands so that all residents can benefit from this clean, firm energy
source. Principles for addressing both the ownership of geothermal
resources and the rights of property owners can likely be derived
from well-established rules developed over the years in New Mexico’s
property law—particularly related to oil and gas, coal mining, and

water extraction.

New Mexico’s surface land is approximately 78 million
acres—nearly half of which is private land (almost 45%,
including county and city land), and then a mix of state
and federal land and Tribal and Pueblo land.

As this report makes clear, new technology makes it
feasible to tap into the heat in the dry rock below the
surface of the Earth. New Mexico isideally and uniquely
situated to be a major producer of geothermal energy

production because of both its favorable geologies and
the state’s know-how in the oil and gas industry.

There are, however, potential legal bumps in the road. As
geothermal energy is more widely used, energy developers
willaim to establish lease agreements with more property
ownersthat give the developers therightstoaccessand use
the heatinthe subsurface of owners’land. The state’slong
history of oil and gas development and mining means that
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New Mexico has plenty of language covering the ownership
of surface and subsurface propertiesand mineral estates.
That language quides the severing of assets, especially if
there aren't specific legal documents governing an estate.

Yet the state legislature has never directly addressed two
bigissues:(i)whether it definitively considers geothermal
energy and associated properties to be separate from
or part of amineral estate, and(ii)who specifically owns
the resources associated with geothermal energy (i.e.,
heat, water, steam). Without that clarity, a geothermal
operator may not even know who they should speak with
to legally establish a lease for geothermal exploration,
development, and production.

Texasrecently grappled with thisvery same bump in the
road. Inthe Lone Star State’s 1975 Geothermal Resources
Act, the legislature abstained from determining if
geothermal energy was owned by the mineral estate
or the surface estate (in the absence of a controlling
document with specific language).] To fix that problem,
the Texas Legislature recently passed SB 785, which
clarifies that heat, energy, steam, hot water, hot brines,
and geopressured water aren’t minerals under Texas law.
That means that if there is a severance of the mineral
estate from the surface estate in Texas, geothermal
energy anditsassociated resources belongto the surface
estate, unless there’s a document that specifically
conveys the geothermal energy and associated resources
to the mineral estate.

The good news is that New Mexico’s Legislature has
beenthoughtfulabout geothermalresources. The state
covers aspects of geothermal extraction in its own
constitution. New Mexico also passed legislationin 2016
in which it attempted to define geothermal resources,
and it has also defined geothermal heat in regulations.
As mentioned, for non-Tribal lands, New Mexico’s history
of oiland gas development has set a precedent for the
leasing and development of properties on estates. The
same holds for Tribal lands: Although each Tribe, Nation,
or Puebloisaunique sovereignin New Mexico governed
by its own laws and federal laws, there's also plenty of
case law precedence for the leasing of surface and
subsurface properties.

Despite the state's advanced planning,
a few aspects of the legal and regulatory
language could appear contradictory.

There's a case to be made that the language found
throughout New Mexico’slegal and reqgulatory landscape
supports the precedent that geothermal energy and
associated resources are not a mineral. However,
because there is so much legal structure in place
around the business of mineral extraction, the state
intends to regulate geothermal as a mineral. To put it
more directly: Requlate it as a mineral, but that doesn’t
mean it's a mineral when it comes to property rights.
(This is something that happens next door in Texas:
When that legislature wrote its 1975 law governing
geothermalresources, it laid out that geothermal energy
and associated resources “shall be treated and produced
as mineral resources” [emphasis ours], but they didn't
define geothermal energy and associated resources as
amineral resource.?2)

This chapter explores the existing laws and precedents
that could help govern the issues of heat ownership in New
Mexico, suchaslawsandregulations related to ownership
of surface and mineral estates; laws and regulations
related to geothermal resources and geothermal
energy; considerations for geothermal resources on
Tribal land; and ways the legislature could help clarify
and prevent potential confusion. Creating more legal
certainty regarding who owns the heat will accelerate
the development of geothermal across New Mexico.

OWNERSHIP

It may be helpful to start the conversation about
ownership of geothermal properties at the core of the
matter: getting legal access to the resource.

The majority of New Mexico’s private land is located to
the east of the Rio Grande rift zone.3 Obtaining the rights
to access and develop geothermal resources in New
Mexico potentially involves several different landowners
andresource development agencies. The responsibility
for developing any kind of resource—whether water,
minerals, or geothermal—falls under different entities.
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New Mexico state law assumes that the owner or lessee
of geothermal resources will file for a permit to drill an
exploratory or extraction well for those resources.4
Language in Chapter 71 of the New Mexico Statutes
regarding energy and minerals requires individuals
"applying for permits to explore, develop or produce
geothermal resources to demonstrate that they have
the right to produce the geothermal resources through
ownership, leases, permits or other documentation.”®
In addition to this requirement, New Mexico’s Energy,
Minerals, and Natural Resources Department must allocate
royalties from geothermal energy projects to the owners
of these projects.6 None of this language, however,
explicitly classifies ownership of geothermal resources or
geothermal energy into the surface or subsurface estate.

Land ownership in New Mexico is mixed, with
34.7% owned by the federal government;
11.9% owned by the 23 sovereign Tribes,
Pueblos, and Tribal Nations present in the
state; 7.8% is owned by the state itself.
The rest—44.9%—is owned by municipal
governments or is private land.7

THE AMERICAN RULE AND CASE LAW

To dig deeper into minerals and surface ownership, it's
helpful to look at the "American Rule”and some case law.

According to the New Mexico Energy, Minerals, and Natural
Resources Department, New Mexico is part of the bloc
of states that follow the “American Rule” with regard to
pore space ownership.8 The American Rule essentially
statesthatasurface owner owns the geologic pore space
formation below the surface with rights to store resources
within the pore space, while the mineral estate holder has
theright to the minerals but not to the geologic formation
itself.9 (This rule wasn't established with geothermal
resourcesinmind.)Geothermal heat—unlike other minerals
within a given geothermal resource—can be acomponent
of the pore space rather than the mineral estate, so
geothermal heat is retained by the surface owner.

In 1929, Jones-Noland Drilling Co. v. Bixby laid the
groundwork for limiting the mineral estate to the
removable substance, which is separate from the

structure of the Earth.10 In this case, fee ownership of
the soil of the Earth was retained by the surface estate
holder, while ownership of the mineral estate(in this case,
oil and gas) was severed and belonged to the holder of
the mineral estate.!

In 2007, the Oil and Conservation Division of the New
Mexico Energy, Minerals, and Natural Resources
Department argued that the “subsurface [geologic
formation]islegally part of the 'surface estate, conveyed
to or retained by the surface owner.” 12 This argument
concluded that the severance of the mineral estate from
the surface estate doesn’t resultin a conveyance of the
subsurface pore space.13

If we apply the American Rule and the court’s ruling in
Jones-Noland Drilling Co. v. Bixby, along with existing
regulations, geothermal heat—a property of the
subsurface rock formations—could ostensibly be part
of the surface estate, meaning there’sareasonable case
in New Mexico for treating geothermal energy as separate
from the mineral estate. Surface estate owners could
therefore retain ownership of the pore space formation
but not the minerals within the pore space. The minerals
present in geothermal resources could also be held by
the owner of the mineral estate.

Water is also included in surface and subsurface
ownership severance issues in many states, butitisa
public resource in many Western states, including New
Mexico. Groundwater resources are held by the state to
be appropriated for beneficial use. In 2004, the case
New Mexico v. General Electric addressed the state’s
ownership of an aquifer, with the court determining
that although the saline water within the aquifer was the
property of the state, the geological aquifer formation
was not.14 That case raised the question of state
ownership of groundwaterinrelationship to geothermal
resources and found that geothermal resources in water
that must be pumped to the surface may be subject to
permitting for water rights through the Office of the
State Engineer.15.16

CONSTITUTION, COURTS, AND CODES

The majority of definitions in New Mexico's legal and
regulatory language treat minerals as separate from
geothermal resources and geothermal heat.
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State Constitution

In 1967, the residents of New Mexico passed legislation
amending the New Mexico Constitution—the supreme
law of non-Tribal land—to help manage leases on state
lands!7 and inserted the term geothermal steam and
waters.18 The revised passage reads, “Leases and
other contracts, reserving a royalty to the state, for
the development and production of any and all minerals
or for the development and operation of geothermal
steam and waters [emphasis ours] on lands granted or
confirmed to the state of New Mexico.” The additional
language differentiated geothermal resources from
the term minerals.19

That language, taken with other language in New
Mexico Statutes and case law, also createsareasonable
interpretation that heat, steam, and water are not
minerals. It would follow, then, that in the absence of a
documentin propertyrecords that says otherwise, heat,
steam, and water should belong to a surface estate.

;i \
A
/

"

State Courts

When faced with surface and subsurface property
disputes, courtsin some Western states have followed
the “ordinary and natural meaning” test.20 In other
words, when trying to determine property ownership,
the courts evaluate whether the property in question
would ordinarily and naturally be considered a mineral
by people at the time when a relevant legal document
was created.

In New Mexico, courts have treated the definition of
mineral as seemingly separate from geothermal heat.
Minerals, under state law, are defined as “substances”
that are “extracted.”2! It is reasonable to assume that
heat fails to meet the definition of a“substance”because
itisnot matter but ratheris a state of particle excitation
within a substance.22 Heat and energy are intangible
qualities of the Earth itself. Again, it seems reasonable
to assume geothermal heat doesn’'t meet the definition
of amineral.
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In Section 69 of the New Mexico Statutes, which covers
mining, the state defines a mineral as a “nonliving
commodity that is extracted from the earth for use or
conversion into a saleable or usable product.”23 (The
same statute clarifies that the act of mining does not
include the exploration or extraction of geothermal
resources.24) In this statute, the operative word is
commodity as opposed to substance. Once again, a
commodity could be considered something tangible,
whereas heat and energy are intangible. So again,
geothermal heatisn't viewed as a mineral.

Therefore if New Mexico definitively adopted the
“ordinary and natural meaning” test applied in many
Western states, it could be clear that heat is not a
mineral,25and ownership of heat would be retained by
the surface estate holder.

Regulatory Language

Inline with all of the above, the definition for geothermal
energy, found in New Mexico Statute 69-2-7 (which
outlines the functions of the New Mexico Bureau of
Geology and Mineral Resources) is as follows: “The
natural heat of the earth or the energy, in whatever
form, below the surface of the earth presentin, resulting
from or created by or that may be extracted from, this
natural heat.”26 This definition is then expanded with
this language: “Any person drilling a hole on state
lands to a depth of ten feet or more who encounters
or whose drill cuts into a geothermal energy source of
one hundred degrees centigrade or more shall, within
ninety days from the date of the penetration, reportin
writing to the director the depth, location and nature
of the geothermal energy source.”27

MIXED MESSAGES

Despite consistency in the state’s constitution, state
codes, and regulations, language in other New Mexico
legal guidelines could confuse matters.

Acts, Statutes, and Codes

In February 2016, the New Mexico Legislature updated
the Geothermal Resources Development Act28 to grant
the Energy Conservationand Management Division of the
Energy, Minerals, and Natural Resources Department the

Despite the state’s advanced planning for
geothermal energy use, a few aspects of the
legal and regulatory language could appear
contradictory—and therefore confusing—
which could hinder the development of
geothermal energy.

ability to requlate geothermal energy.29 More recently,
this act has been further amended to encourage the
deployment of geothermal in the state. (However, the
act is silent on the issue of geothermal resources on
privately owned lands.30)

The act does offer definitions that can apply to various
aspects of expanded geothermal energy usage.
Unfortunately, the definition of geothermal resources
(also used in NMSA 19-13-2, 7-2-18.38, and 7-2A-24.1) is
broadandintroduces confusioninattemptsto determine
how to define geothermal properties specifically:

The natural heat of the earth in excess of two
hundred fifty degrees Fahrenheit, or the energy
in whatever form below the surface of the earth
presentin, resulting from, created by or which may
be extracted from this natural heat in excess of two
hundred fifty degrees Fahrenheit, and all minerals
in solution or other products obtained from naturally
heated fluids, brines, associated gases and steam in
whatever form found below the surface of the earth,
[emphasis ours]but excluding oil, hydrocarbon gas
and other hydrocarbon substances and excluding
the heating and cooling capacity of the earth not
resulting from the natural heat of the earth in
excess of two hundred fifty degrees Fahrenheit,
as may be used for the heating and cooling of
buildings through an on-site geoexchange heat
pump or similar on-site system.31

By adding “all minerals in solution or other products
obtained from naturally heated fluids, brines, associated
gases and steam in whatever form found below the
surface of the earth” and explicitly excluding other
minerals that could also be extracted, such as oil and
hydrocarbon substances, the language could seem
contradictory to the state constitution, case law
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decisions, and otherregulatory language, even though
this definition was written later.

This addition could be especially confusing if interested
parties were looking for language to help them
understand how to expand leasing. Much of the state’s
language—including the definition of geothermal energy
provided earlier—points to the idea that geothermal
energy is not a mineral.

Inthis case, looking east could again be helpful: Itis well
known in Texas law that while a mineral may be suspended
in a solution, the mineral belongs to the mineral owner
and the solution belongs to the surface owner. The most
common example is lithium suspended in brine or salt
water. The lithium belongs to the mineral estate and
the brine or salt water belongs to the surface estate.
This notion was specifically incorporated into Texas
requlations in SB 785 in a recent legislative session.32

To expand development of geothermal
energy within New Mexico, the state and
federal governments could take specific
steps to clarify terms and eliminate potential
confusion.

In addition to these examples, a few other areas of
legal and legislative language could create confusion
concerning ownership.

The Tax Code in Section 7 of the New Mexico Statutes
includes “steam and other geothermal resources”under
the definition of mineral.33 The language refers to the
same definition of geothermal resources as is used in
the Geothermal Resources Development Act.34 It's
quite possible that the tax code includes geothermal
resources as a mineral because of the minerals present
in geothermal brines. It would follow, then, that the
language was included to cover sources of tax revenue.

The state also has some confusing case law, including
Bogle Farms, Inc. v. Baca (1996), which offers some
interpretation of minerals in the context of patents
for state lands.35 In this case, however, the court
determined that the term mineral must be determined

onacase-by-case basis, considering the intent of each
party and the public policy issues involved. In 2011, in
Prather v. Lyons—another case relating to patents for
state lands—the court applied the Bogle Farmsruling and
examined the meaning of mineralsin the context of this
specific case. This case found that the interpretation
of the term minerals is limited and does not apply to
private lands.36

Laterinthis chapter, we discuss potential approachesto
clearingup the confusion stemming from these various
cases and statutes.

Geothermal Energy on Tribal Lands

Tribes have aunique trust relationship with the federal
government, a sovereign-to-sovereign relationship with
states, and a sovereign-to-sovereign relationship with
one another.37 Acommon saying in the Colorado River
basinis “If you know one Tribe, you know one Tribe.”38
Each Tribe hasits own set of governing laws, as well as
applicable federal and state laws. Within New Mexico,
there are 23 sovereign Tribes, Nations, and Pueblos,39
as well asindividual Indian land allottees.

In general, lease terms on Tribal and individual Indian
lands are similar to federal lease terms, as approved by
both the Tribe and the U.S. secretary of the interior.40
(Currently, there is no specific public record of individual
Tribal law within New Mexico pertaining to geothermal
resources; however, some Tribes outside of New Mexico
have laws related to geothermal resources.#! These
limited laws tend to treat geothermal resources not as
amineral but as a water source.42)

Ingeneral, all allotted or Tribal Indianlands are exempted
from New Mexico state laws regarding mining.43
Geothermal project development for Pueblos, Tribes,
and Nationsis conducted with the Tribes, and the Bureau
of Indian Affairs, within the Department of Interior under
Title 256 CFR Part 225. Under federal law, an Indian land
allottee may lease allotted lands for mining purposes.44

New Mexico state law doesn’t have any specific
references to geothermal resources and Tribal land,
but Nations, Tribes, and Pueblos are eligible to receive
funding from the state’s Geothermal Projects Revolving
Loan Fund.45
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MOVING FORWARD WITH CLARITY

To expand development of geothermal
energy, the state and federal governments
could take specific steps to clarify terms
and eliminate potential confusion.

One way forward could be for the judicial or legislative
body to provide clarity on the state’s adoption of the
“ordinary and natural meaning” test. If this standard
interpretation is applied in New Mexico, the state could
create amore predictable environment for the meanings
of minerals and other minerals, which would be a step
toward clearly defining geothermal energy and the
associated resources.

The state could also benefit from changing the unclear
language in the definition of geothermal resourcesin the
Geothermal Resources Development Act that includes
“mineralsinsolution.” The law recently passed in Texas, SB
785, amends that state'srelevant statutes and provides
that any minerals found in a geothermal geologic zone
are not included in the definition of geothermal energy
and its associated resources. This revised language
could be especially helpful in New Mexico because, as
mentioned, none of the definitions in the state’s legal
and legislative language governing geothermal heat or
energy were intended to provide clarity on the ownership
of these resources. Chapter 7 outlines specific policy
recommendations for how to address thisissue.

Asforthe tax code, after consulting with the appropriate
tax officials in order to keep the state whole for tax
purposes, legislators could consider removing
geothermal from the definition of mineral under the
tax code. Chapter 7 outlines 15 policy recommendations
for how New Mexico can catalyze more geothermal
development, one of which is to clarify the state’s legal
structures that indicate that the surface estate is the
owner of the heat.

Finally, geothermal project development for Pueblos,
Tribes, and Nations are conducted with the Tribes and the
Bureau of Indian Affairs within the Department of Interior,
and supported by the Bureau of Land Management.46

CONCLUSION

New Mexico and the Tribes that reside in the region are
poisedtoleadthe wayinadvancingthe use of geothermal
energy. Many legal and legislative resources could be
helpful in clarifying legal pathways for exploring and
leasing of lands to benefit from this clean, firm energy
source. Principles for addressing both the ownership
of geothermal resources and the rights of property
owners can likely be derived from well-established
rules developed over the yearsin New Mexico’s property
law—particularly related to oil and gas, coal mining, and
water extraction.

Taken alltogether, one reasonable interpretationis that
New Mexico treats geothermal resources as a mineral
for regulatory purposes only and that the language found
throughout the state’s legal and regulatory landscape
supports the precedent that geothermal energy and
associated resourcesare notamineral. As mentioned at
the beginning of this chapter, the state mightintend to
regulate geothermal as a mineral, but that doesn't mean
itisamineral where property rights are concerned.

It would go a long way for the courts or legislature to
chart a clear path forward, determining whether the
titles to geothermal resources and geothermal energy
are held by the surface estate owner or the mineral
estate owner.
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